THE ATTORNEY GENERAL
OF TEXAS

GERALD C. MANN AUSTIN 11, TEXAS

ATTORNEY GENERAL

Honorable R. G. Waters
Casualty Insurance Commissioner
Austin, Texas

Dear Sir: Attention: Mr, T. Jay Foster

Opinion No. 0-1307 '

Re: I a motor company or its employees
subject to prosecution under Art.
570, 571 or 572 of Vernon's Penal
Code, under facts stated?

We are pleased to reply to your letter of November 8, 1939.
We quote from parts of your letter:

"Mr. Blank made arrangements with X Motor Company
to buy a new car. He then called his personal Insurance
agent who handled all his insurance and asked him to write
policies to cover fire, theft, beodily injury, property
damage, etc., insurance on it and went by with hie agent
to get the motor number and other data for the agent and
was told that his automobile insurance policlee would have
. to be written by X Motor Company's agent or company or the
whole deal will be called off.

n
. 4

"Article 5055 (R. C. S.) declares that, 'It shall be
unlawful for any person to act within this State, as agent
or otherwise, in soliciting or recelving applications for

insurance of any kind whatever, or in any manner to aid in
the transaction 6f the business of any ineurance company
{ncorporated in this State, or out of it, without first
procuring a gértificate of authority from the Commigaioner’'.
The followifig article, 5056, declares, 'Who are Agents', and
it 18 clear that the actlons of X Motor Company's employees
come within the definition there laid down.

"

» L] -

"I have examined the penal code and find that there 1im
no penalty set out specifically applicable to g violation of
Article 5055, unless Article 572, P. C. was meant to apply
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by saying that, 'Whoever for direct or indirect compensation
solicite insurance in behalf of any insurance conpany of any
kind or character, or transaits for & persca cther than him-
Self an applieation for a policy of imsurance to or froa such
company, or afsumes to act in negotiation of fnsurance with-
out a certificate of authority to act as agent or sslicitar
for such company, or after such certificate of authority shall
have baen cancelled or revoked, shall bde fined not mere than
one hundred dellars.’ However, s case would be very hard to
make under that article for the reason that it would be nec-
essary to prove that the Motor Company was soliciting for t'di-
rect or indirect compensation,' and if at all possible, prose-
cutions should be started under some other article,

"Article 570, P. C. says that, 'Whoever shall 4o or per-
form any of the acts or things mentioned in the first article
of this chapter for any insurance company referred to in said
article without such company having firet complied with the
requirements of the laws of this State, shall be fined not
less than five hundred nor more than one thousand dollarl.
Article 568, the 'first article of this chapter!' referred to
in Article 570, declares 'Who Are Insurance Agents,' and it
i1e quite clear from this description that X Motor Company or
its employees are acting as agents or solicitors. But Arti-
cle 570 says, 'Without such company having first complied
with the requirements of the laws of this State' sc it ap-
pPears that this article was meant to cover a case vhere an
agent had started soliciting or writing insurance before the
company he purported to represent had 'first complied with
the requirements of the laws of this State' and not to a case
like the present where the company has complied with the laws
of the State but the Motor Company or its employees are solicit-
ing insurance without a license from the Commissioner.

"There is a possidbility, however, that Article 570, P. C.
may apply to tha present case even though it was apparently in-
tended for another.purpose. BSectlon 7 of 'Regulatiocns for the
Licensing of Agents' (Article 5062a, R. C4"S.) provides that,
'When any LocalsRecording Agent who hae been appointed by an
Insurance Ca;riér having a permit to do businese in this State
shall deaire ‘to employ a Sclicitor in the operation of hinm
businass, he and a ecompany Jointly shall make application for
a license  for such Solicitor to the Board of Insurance Commis-
elomers....' In the present case the Local Recording Agent and
a company have not jointly made application for a license for
the X Motor Ceampany or any of its employees and it may be saigd
that X Motor Company or its representatirves are acting as
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solicitors for 'any insurance company referred to in said
article without such company having coaplied with the re-
quirements of the laws of this State' under Article 570.

"If the insurance compeny for which X Motor Company
is soliciting is & foreign corporation, it has not !com-
Plied with the requirements of the laws of this State' be-
cause Article 5065 (R. €. 8.) provides that each foreign
insurance company shall designate some officer or agent
vho 18 empowered to employ its agents or solicitors in
this State, and such officer or agent shall promptly no-
tify the Commissioner in writing of the name, title, and
addrees of each peraon so appointed or employed. No of-
ficer or agent has 'promptly notified the Commissioner in
writing of the name, title, and address of any employee or
representative of X Motor Company as a solicitor or agent.

"I would mppreciate your opinion as to whether X Mator
Company, under the facts as stated, is subject to prosecu-
tion specifically under Article 570 or under 572 as affix-
ing the penalty for violation of Article 5055 or 1if neither
apply and prosecution should be under the Article 571."

. At the outset, we call attention to the fact that you refer

to the "X Motor Company." By such reference, we assume that the motor
company ie a firm or a corporation. The great weight of authority today
is that a corporation may be criminally liable where the punishment for
the offense committed is s fine and not imprisonment. 13 Tex. law Rev.
2523 272 R. C, L. 765; 33 A. L. R. 1211. This line of authority is not
followed, however, by the Court of Criminal Appesls of Texas as is shown
by the case of Judge Lynch International Book & Publishing Co. vs. State,
(Ct. Crim. App. 1919), 208 s. . 526.

In this caae, the company was indicted under Actl, 35th legis-
lature (Third Called Seseion), c. 36, Sec. 6, appearing on page 108 of
the printed lawe of said Called Session, which provided in substance that
"any person” engasged in the business of emigrant agent without first hav-
ing obtained a license shall be guilty of a misdemeanor and upon convic-
tion shall be fined not less than $100.00. In holding that the indict-
ment was bad, the Court eald, through Judge lattimore:;

"Ko mgtion to quash upon any proper ground was made,
but, as stated by the Aselstant Attorney General, there is
no proviasion of law in this state under which a firm or
corporation can be indicted or tried under the criminal
laws, ae seems to have been the effort here,
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*We ars clearly of opinion that the affidavit end informa-
tion charge either a fim er s cerporation, it ia aot clear
which, and therefore charges »o offensa. In this conmetion,
and as the act under wnich this prosecutiom ta had 18 & Davw s,
and poseidly of scme importance, we chsarve that saléd get, witeh
ia the work ¢f the Third Callsd Besaion of Ahy THMrty-Jifth Legs
falature, and appears en page 108 of 3ha printed laws of sald
called session (Vernom's Ann, Pem. Qode Supp. 198, arts. Sohé-
101 to 32454107, 999 1/0), pemidset any mm e violatgs i4s
provisions, and we call attention to S {rt ‘fat
said sct (Vermon's Ann. Pen. Soda Bug. APLS, arv: m 0. lun
in 1;.1:. mﬁngh&nhm: slavnse, :ll.:
sen' as shad thia a erinime mmmmnm
tion, must be a ut-.'ml. nrn'n, snd omitq referemss o wiy firv
or ccrpmtim. . o®

Although this dacision hat basn eritisised H Ty 'llu
& corporation is a "person,* 13 Tex, jav Rev, 253, 275, snd heugh & Court
of Civil Appeals ham held that & corfidvatfon may be guilty 22 a "erime,
offense, or trespass,” within the meaning of this phrase for the ofse
of venus, Warwick vs. First State Bank of Temple, (Civ. App. 1927), 296
8. W. 31&6 the principal case has never been pverruled or modi.ried. There-~
fore, it 1l our opinion that the X Motor Company would not be subject to
Eroucution under either Article 570 or 571 or 572 of Vernon'l Panal Code,
g25.

The fact that the firm or corporation ctnnot be indicted dnel
ash prevents individuals, wvho do the inhibited acts, from deing. prolecu‘bed.
See Judge iynsh Intermational Book & Puyblishing Co. vn. State, supra.
Therefsre, thers remaiss for our consideration the quastioa, undsr wiieh
of the abeve mentioned statutes, if sy, thl -phrnq of $he X Rater:
Celpur my %o indicted?

T considering this questien we shall asswig, a8 you mpate in
your letter, that the eaployess of the aotar company are agexis er salt-
citors withia the purviev of Article 568, Yernon's Penal Code, Mej.

In sur opinion, the emplayees of X Mur emw Vis kave cqn--
mitted the {nkibited lctl ; would de subject to prosecutiom under A.ﬂtﬂh
913, Yarnoa's Penal Code, 1925, vhich prwovides:

"Wheaver £dr direct or indirect sempensstion selieits
insurance in Yehslf of any insurance cempany of sxy kiad or
gharaster, or transmits for a person other than himself, an
applicatien for a policy ef insyranee to o from Swek ¢am- -
m, or asmunes to ack in megotiation of Insuremces withewt

& cqrtificate of aythority se sct as agant or selidiege fwv
Sugh company, or after such certificate of amthorisy shald
_have begn cancelled ar rovokxed, shall Se finad st asre tiws

ong hwadred dollars.”



Hon. R. @. Waters, page 5 (0-1307)

The motor company and its employees are agents, so you state,
within the definition of Article 568, and they have mo licenses, there-
fore they are subject to prosecution umder Article 572.

As regards Article 572, you point out that it would be d&iffi-
cult to prove that compensation is deing received fer the services ren-
deréd. In order for the employeses of the motor compary to be held guilty
for soliciting insurance without a license, under this Article, it would
be necessary that compensation wvas received for such soliciting. However,
it is our opinion that the provision, "for direct or indirect compensation,”
as used in Article 572, only relates to soiiciting insurance, In othar
words, i1t is our opinion that, under this statute, anyone who "tranamits
for a person other than himself, an applicatioam for a policy of insurance
to or from such company ... withouit a certificate of authority to act
as agent or solicitor for such company," or anyoma who "assumes to act
in negotistion of insurance without a certificate of authority te act
as agent -or solicitor for such company,™ 1as subject to prosecutior under
Article 572, supra, regardless of whether he did or did not so act "for
direct or indirect compeneation.”™ It is our opinien that this conclusion

8 correct under the rules of statutory construction; however, by virtue
of the decision in the case of Jones ve, State, {Ct. Crim. App., 1923),
265 8. W. 57T, it is not necessary to rest our opinioa on construction.

In that case, prosecution was based upon Section 43, Chapter
108, Acts, Thirty-first Legislature, which is substantially the same as
Article 572, supra. The only difference in the Acts are: first, the words
"of any kind and character" were omitted in Sectiom 49, Chaptar 108, Acts,
Thirty-first Legislature; secondly, the fing has besn changad from "not
less than one hundred dollars™ to "act more than one hundred dollars.”
The information in this case, as is shown on page 3 of the transeript,
stated in part that the defendant "did then and there unlawfully for di-
rect and indirect compensation solicit inewrance im bekalf of Protective
Life Insurance Company, and did then and there tramsmit for a person other
than himself, to wit, for Sam Kruger, an application for a policy of in-
surance to sald Protective Life Insurance Company, and did then and there
assume to act in negotiation of insurance without a certificate of suthority
to act a8 agent and solicitor for said Protective Life Insurance Company;
said Protective Life Insurance Company then and there being an insurance
Eompany against the peace and dignity of the State.”

The defendgnt requested the following charge, as is shown on
page 8 of the transgript:

"You gre charged at the request of the defendant that
before you can find the defendant guilty im this case you
must find and believe from the evidence beyond a reasonsble
doubt that said Emmet A. Jones, the defendant herein, re-
celved directly or indirectly compensstion for such appli-
cation of the insurance policy.”
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The lower court refused this charge. The defendant assigned
such refusal as error. In holding the refussl of the requested charge
proper, the court, through Judge Hawkins, declared:

"Appellant requested the court te imstruct the Jury
that, unlesas appellant directly or indirectly received
compensation for his services, they weuld acquit him,
This charge was properly refused becquse it ignored en-
tirely that part of the imfermation which alleged that
he had transmitted for a person other tham himself an
application for a policy of insurence, and had assumed
to act in negotiation fer imsurance without the certi-
ficate of authority te so do.”

In view of our above opinion, to the effect that the employeses
of the X Motor Company are subject to prosecution specifically under Arti-
cle 572, supra, we deem it unneceesary to consider Articles 570 or 571,
Vernon's Penal Code, 1925; however, we direct your attention to several
matters in connection with the last two mentioned Articles of the Penal
Code.

Article 570, Vernon's Penal Code, 1925, provides:

"Whoever shall do or perfora any of the acts or
things mentioned in the first article of this chapter
for any insurance company referred to in szaid article
without such company heving first complied with the
requirements of the laws of this State, shall be fined
not lees than five hundred nor more than one thousand
dollare.”

Article 568, supra, is the "first articls" which is referred
to in Article 570, supra, and is as follows:

"Whoever solicits insurance on behalf of any in-
surance company, whether incorporated under the laws
of thig or any other State, or foreign government, or
who takes or transmits other than for himself, any ap-
Plication for insurance, or any policy of insurance,
to or from such company, or who advertises or other-
wise glivee notige that he will receive or transmit the
same, or shall .Teceive or deliver a poliecy of insur-
ance of any sfich company, or who shall examine or in-
spect any riek, or receive or collect or transmit any
premium of insurance, or make or forward any diagram
of any building or do any other act in the making or
consummating of any contract of insurance for or with
any such insurance company other than for himself, or
who shall examine into, or adjust or aid in adjusting
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any losa for or on behalf of any such iasurence compasy,
whether any of such acts shall be done at the instance,
or by the employment of such insurance company, or of or
by any broker or other person, ahall be held to be the
agant of the company for which the act ias done or the
risk is taken, as far as relates to all the requirements
and penalties herein set forth. Acts C. 8. 1879, p. 32."

In your letter you state that there is some doubt as to whether
the insurance company has complied with the lawsm of this State as required
by Article 5062a, Vernon's Civil Statutes, 1925, or Article 5065, Vernon's
Civil Statutes, 1925, In this connection we direct your attention to
Article 5062 which provides:

"Whenever the Commissioner shall have or receive no-
tice or information of any violation of any provieilon of
this law, he shall immediately investigate, or cause to
be investigated, such viclation, and 1f a fire, fire and
marine, marine, tornado, rent, accident, casualty, lia-
bility, health, elevator, disability, plate glass, bur-
glary, bonding, title, surety or fidelity insurance com-
pany has violated any of such provisiona, he shall imme-
diately revoke 1its license for not less than three months,
nor more than six months for the first offenee, and, for
each offense thereafter, for not less than one year; and,
if any person, egent, firm or corporation licensed by such
Commissioner as a fire, fire and marine, marine, tommado,
rent, accldent, casualty, liability, health, elevator,
dieability, plate glass, burglary, bonding, title, Burety
or fidelity ineurance agent shall violate or cause to be
violated any provision of this law, he shall, for the
first offense, have his license revoked for all companies
for which he has been licensed, for not less than three
months, and for the 8econd offense he shall have his 1i-
cenge revoked for all companies for which he is licengfed
and shall not thereafter be licenmed for any company for
one year from date of such revocation.™

With reference to Article 571, Vernon's Penal Code, 1525, pro-
viding, "Whoever viclates any provision of the laws of this State regu-
lating the business of life, fire or marine insurance, shall, where the
punishment 18 not otherwise provided for, de fined not less than five
hundred not (nor) .more than one thousand dollers," {italics ours), we
eall attention to that portion which saye, '"where the punishment is not
otherwiae provided for." In accord with our above stated opinion, the
penalty for unlawfully soliciting insurance, transmitting policles, or
acting in negotiation of insurance is specifically provided for in Arti-
cle 572, supre,
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It 18 our opinion that the X Moter Company, as such, would not
be subject to penal prosecution, but, the individual who did the prohibited
act is subject to prosecution under Article 572, supra., It is-our further
opinion that the phrase "for direct or indirect compensation,” in Article
572, relates only to the act of soliciting insurance.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /s/ Walter R. Koch
Walter R. Xoch
Assistant

By /s/ Harry Shuford
Karry &huford
HS8:pbp:lm

APPROVED DEC 23, 1939
/8] Gerald C. Mann

ATTORNEY GENERAL OF TEXAS

APPROVED
OPINION
COMMITTEE
BY /s/ BWB

CRAIRMAN



